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B.
I.

Conceptual framework
Introduction

Originally coined by Vonk,1 the term repressive welfare state refers to a
phenomenon which is not self-evident and therefore needs further clarification. By
looking into this phenomenon in greater detail and by examining its relationship with
the rule of law, this Chapter introduces the conceptual notions underpinning the
present research. Section II begins with an examination of the origins of the repressive
welfare state which provides the historical context necessary for a more thorough
understanding of the researched phenomenon. This historical context is given by
tracing the evolution of the notion of redistributive justice since the times of Ancient
Greece up to the present day. The focus of this examination is directed at the
multitude of forces which shape our understanding of the relationship between an
individual and the state in matters of poor relief and wealth redistribution: Do people
who lack the means of securing their livelihood have a right to be helped, or is social
assistance simply an act of mercy?
Against the background of the provided historical context, Section III presents a
working definition of the repressive welfare state which considers the practical
manifestations of this phenomenon. It shall become clear that the repressive welfare
state is not clear-cut concept, which makes it difficult to pinpoint using an exact
definition. However, it is possible to identify the repressive welfare state by further
examining its two defining characteristics and the rationale behind them: Social
control and legislation which limits individual freedoms and basic rights.
The final Section of this Chapter examines the strained relationship between the
repressive welfare state and some of the fundamental legal principles which are at the
core of modern liberal democracies. The discussion revolves around the question
whether the rule of law can neutralise the repressive welfare state by eliminating its
repressive features and thus restore the balance between rights and obligations in
welfare policy.
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II.

Origins of the repressive welfare state

1.
Before the redistributive welfare state: two millennia poverty relief
as charity
The notion of distributive justice, which governs the way in which a society or a
group should allocate its scarce resources among individuals with competing needs
and claims,2 lies at the heart of the modern welfare state. This notion is, however, by
no means new: It has been drawing the attention of thinkers since the ancient years of
philosophy. In his remarkable work A Short History of Distributive Justice,
Fleischacker depicts the development of this notion from these early years up to the
beginning of the 20th century.3
The term distributive justice was first coined by Aristotle who gave it a
fundamentally different interpretation as compared to the modern understanding of
the notion. Aristotle was not concerned with the promotion of social equality by
helping the poor and needy through the reallocation of material resources such as
money, food or shelter. Instead, the object of distribution was political participation in
the cradle of democracy, which ought to be allocated to deserving citizens in
accordance with their merit. In other words, the ones deemed undeserving were not
entitled to vote or to hold political status. Helping the poor, on the other hand, was
seen as an act of mercy belonging to the realm of unenforceable moral duties, as
witnessed by the contrast which Cicero later made between justice and beneficence.4
The meritocratic conception of distributive justice was later picked up during the
resurrection of natural law in medieval Europe by influential philosophers such as
Aquinas, Grotius and Von Pufendorf.5 The nearly unaltered acceptance of the ancient
notion of distributive justice, however, did not mean that the poor were left behind
without any form of material support. A variety of local arrangements were put into
place to provide for relief of the most immediate needs such as food and clothing. In
the pre-Reformation years in Western Europe, the main actor behind poor relief was
the church which played a key role in the medieval society.6 It is however, as
Fleischacker puts it, a misconception to assume that the needy had any legal right to
help as a matter of justice.7 Poor relief remained a charitable act, and the ones begging
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for the mercy of the charitable institutions were being looked down at by the rest of
the society as unworthy individuals. This was aligned with the dominating belief that
God had ordained a hierarchical organisation for society which reserved the positions
of wealth and power to the truly virtuous people at the top, while keeping the “poor
and inferior” sort at the bottom.8
In the 16th century, the Protestant Reformation which was taking place in
Western Europe gave birth t0 the first secular state-run welfare arrangements. In
England, Henry VIII was prompted to close down monasteries which created the need
to find alternatives to church-run poor relief. This eventually led to the adoption of
the Poor Laws in 1601 by Elizabeth I.9 In the decades thereafter, state regulations
resembling the poor laws were enacted across Western Europe, including Germany
and the Netherlands. The underlying medieval attitude towards the poor, however,
never changed and neither did the perception of poor relief as an act of mercy. People
relying on state assistance were systematically stigmatised as non-worthy citizens and
were, consequentially, stripped of their citizen rights.10 In the 17th and 18th centuries,
workhouses became the “cornerstone of public efforts to combat both poverty and
vagrancy.”11 In these workhouses, men, women and kids alike were carrying out hard
work under long shifts and bad labour conditions, free of remuneration.12 Interestingly
enough, the initial intentions behind this institution were not necessarily negative:
These houses were envisioned as institutions of moral betterment and social
integration where the poor would be taught self-reliance. However, these intentions
never materialised, and the workhouse went down in the history of the poor laws as an
institution of exploitation, oppression and degradation of the poor.13
The intellectual impulse for changing the attitude towards the less fortunate
ones was given by the forces driving the social developments in the 18th century.14 The
emerging idea of citizen equality became increasingly at odds with the Christian
notion of a divine social hierarchy. Adhering to the civic republican tradition,
Rousseau saw citizen inequality as corrupting the institution of politics. Perhaps the
most influential individual for challenging the attitude towards the poor was,
however, the father of modern economics – Adam Smith. In his work, Smith painted a
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previously unknown picture of the poor as dignified citizens who deserve to be treated
with respect and offered help. As Himmelfarb puts it, “[I]f the Wealth of Nations was
less than novel in its theories of money, trade, or value, it was genuinely revolutionary
in its view of poverty and its attitude towards the poor.”15 Finally, it was Kant who
suggested that the state might have an obligation to alleviate poverty. This may come
as a surprise, considering that Kant had a strong absolutist view on property rights
which served as an inspiration to the later libertarian movement.16 Building upon the
notion that all human beings are of equal worth, Kant believed that people are poor
not because they are less virtuous or worthy, but because their property rights had
been invaded in the past by others who had now become rich.17 And on the question
how poor relief should be organised, he had truly revolutionary views which rejected
the institution of charity due to its degrading character which flattered the giver’s
pride.18 Instead, Kant drew attention to the moral advantages of state-organised
schemes which provided help to the ones in need.
In the 19th century, the line of thought driving the changing attitude towards the
poor was overshadowed by the dominating influence of economic liberalism. The
ideology of liberalism preached that the state should not assume responsibility for the
well-being of its citizens. Accordingly, individuals were expected to secure their own
livelihood by participating in the labour market; in case of failure to do so, they were
forced to primarily seek support from their family, relatives, the church, or other
charitable organisations.19 As a last resort, the state could decide to provide marginal
support under the poor laws which were still in force, three centuries after their initial
adoption. The treatment of the poor as inferior people had also remained intact: They
were marginalised from society and stripped down of their civil and political rights.
This is clearly illustrated in the Dutch print below dating from the dawn of the 20th
century which portrays the three outcasts of society being denied the right to vote:
The prisoner, the woman and the beggar.

15

Himmelfarb (1984), p. 46, cited in: Fleischacker (2004), p. 64.

16

Cf. e.g. Boaz (1998), pp. 47, 97, cited in: Fleischacker (2004), p. 70.

17

Fleischacker (2004), pp. 70 et seq.

18

Fleischacker (2004), p. 71.

19

Vonk (1991), p. 31.

6

2.
Birth and expansion of the redistributive welfare state: Poverty relief
as a citizen right
The turning point marking the birth of the modern redistributive welfare state
took place in the first half of the 20th century, feeding upon the socialist and utilitarian
thought of the 19th century and fuelled by the changes in the way the Western
industrial society was organised. Facing the economic and societal turmoil that
followed the Great Depression in the late 1920’s, Franklin Roosevelt promoted his New
Deal programme which was essential to his campaign platform for the US presidential
elections. The New Deal was founded on the premise that welfare provision funded by
general taxation can increase the purchasing power of the population at large, thereby
contributing towards the recovery of the economy in times of recession. This
realisation shed light on the direct relationship between social and economic policy.20
In his infamous State of the Union address of 1941, Roosevelt proclaimed the Four
Freedoms that people everywhere in the world ought to enjoy: freedom of speech,
freedom of worship, freedom from want and freedom from fear.
Roosevelt’s suggestion of a universal freedom from want gave traction to the
recognition of the right to social security in post-war Western Europe. In the United
Kingdom, William Beveridge published his highly influential report in 1942 which
promoted the idea of a comprehensive system of social security “from cradle to grave”
under the familiar mantra “abolition of want”.21 The Beveridge report recommended
the creation of a universal welfare system financed by general taxation under which
unemployed people have a right to benefit payments for an indefinite period, with

20
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21

Beveridge (1942).

7

payments made at a standard rate without means-testing.22 An important building
block for the theoretical foundation of the rights-based approach to poverty relief was
delivered in 1950 by the citizenship theory of the British sociologist T.H. Marshall
outlined in his essay Citizenship and Social Class.23 According to Marshall, citizenship
confers upon individuals three bundles of rights in relation to the state – civil, political
and social rights.24 The civil rights emerged in the 18th century with the function to
protect individual freedom under a constitutional monarchy. As democracy
developed, the 19th century brought about the political rights necessary to participate
in the exercise of political power, as a member of a body invested with state authority
or as an elector of the members of such a body. Finally, the social rights were
established in the 20th century in order to provide basic forms of economic welfare and
security, as well as the right to live the life of a civilised being according to the
standards prevailing in the society. For Marshall, the three clusters of rights are
interdependent and reinforce each other: democracy must be built on individual civil
rights; it requires social rights, and in turn, welfare arrangements help to stabilize
democracy.25
These developments constitute the first important steps towards the adoption of
a rights-based approach to social assistance which symbolises a landmark shift away
from the perception of poverty relief as charity or an act of beneficence, towards
assuming a respective legal obligation of the state. The dynamics underlying this shift
propelled the expansion of the redistributive welfare state in the post-war period. In
England, the National Assistance Act 1948 finally replaced the stigmatising and
exclusionary Poor Law system with a universal safety net, signalling a change of
attitude towards the poor who would no longer be perceived by the state or by the
community as unworthy citizens.26 This change propagated itself also in other
European countries, where national legislation recognised the right to social
assistance which, in some cases, was even granted a constitutional status. In Germany,
only four years after the post-war national Constitution came into force, the Federal
Administrative Court adopted a landmark decision which paved the way for the
recognition of a basic right to a guaranteed subsistence minimum for every citizen.27
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Also in the Netherlands, the 19th century poor law was replaced by the General Social
Assistance Act which entered into force in 1965.28
The rights-based approach to alleviating poverty spilled over to the stage of
international law already in the early years following World War II (WWII). In this
period, the Western advocacy of economic and social rights was strong, consistent and
essential to creating the post-war international order, which was intended to
consolidate and strengthen Western welfare states.29 In 1944, the Declaration of
Philadelphia was adopted which restated the objectives of the International Labour
Organisation (ILO). One of the fundamental principles of the Declaration is that
“poverty anywhere constitutes a danger to prosperity everywhere” which guides the
objective to extend “social security measures to provide a basic income to all in need
of such protection and comprehensive medical care”.30 In 1948, the landmark
Universal Declaration of Human Rights (UDHR) was adopted by the UN General
Assembly under the strong influence of Eleanor Roosevelt, who was chairwoman of
the Commission of Human Rights at the time. Article 22 UDHR proclaims that
“[e]veryone, as a member of society, has the right to social security and is entitled to
realization […] of the economic, social and cultural rights indispensable for his dignity
and the free development of his personality”. This right is supported by Article 25(1)
UDHR which guarantees an adequate standard of living for all individuals, including
food, clothing, housing, medical care and necessary social services, as well as
protection in the event of a social risk such as unemployment. In the 1960s, the right
to social assistance was further consolidated in two international human rights
frameworks – the European Social Charter (ESC) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR). Their adoption marks the culmination
of the transition of poor relief from an act of charity towards a legal right.

3.
Retrenchment of the redistributive welfare state: Back to poverty
relief as charity?
The golden age of the post-war redistributive welfare state was followed by yet
another abrupt change in the attitude towards recipients of social assistance in
Western societies. This change was initiated in the 1980’s, however the driving forces
behind it have been shaping the debate on the balance between rights and obligations
in social security and on the overall role of the state in providing poor relief ever since.
These forces are inter-connected, yet they belong to a very broad spectrum which
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makes them difficult to sketch in both a comprehensive and detailed manner. For a
basic background understanding of these forces, this chapter uses the classification
made by Gilbert as a point of departure, which it extends with some of the more
relevant philosophical and socio-political accounts.31
Gilbert identifies two major groups of forces driving the ongoing shift in
attitudes to poor relief – structural and socio-political forces. Perhaps the most
important structural force is the changing demographics of the Western society. Aging
of the population, higher divorce rates and extramarital births, as well as an increased
female labour participation pose direct challenges to the central assumptions on
which the post-war welfare state was built.32 The second structural force pushing for
change is the globalisation of the economy. While demand for labour protection and
social spending have been continuing to push upward, “the constraints on additional
spending are tightening in response to the pressures of the global economy, which
have magnified interdependencies, heightened competitive markets, and shrunk time
and space.”33 These structural aspects of change are in complex interaction with two
major socio-political forces which will be discussed in further detail: the rising faith in
the market economy and the knowledge of the unanticipated effects of a large
redistributive welfare state.
The resurrected faith in the market economy is largely a product of the influence
of neoliberal thought in the 1980’s which inspired Reagan and Thatcher to become
advocates of a more limited welfare state. Libertarians such as Robert Nozick,
Friedrich Hayek and Milton Friedman envisaged a strongly limited role of the state
which should not exceed the guarantee of basic civil and political rights. Beyond that,
government interventions should be limited to four core areas: defence, the judicial
system, the remediation of externalities (market failures) and the provision of support
to the ones unable to engage in the paid labour market due to no “fault” of their own
(e.g. disabled people).34 Redistribution of wealth to able-bodied individuals was firmly
rejected as an unwarranted intervention in the workings of the free market. In the
eyes of Nozick, the term ‘distributive justice’ is ideologically loaded. Justice, according
to him, should be looked at in historical perspective which justifies great inequalities
in holdings. In Nozick’s just world, an entitlement theory based on two historical
principles would ensure fair redistribution: anybody who acquires a holding in
accordance with the principle of justice in acquisition is entitled to that holding; the
same applies to anybody who rightfully receives a holding from somebody who was
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entitled to that holding. Simply put, the distribution of goods which ensues from the
efficient functioning of a market economy is regarded as just, while tax-funded welfare
policies are seen as coercive of individual freedom and an unjust form of redistribution
of holdings.35
The second socio-political force propelling the retrenchment of the welfare state
relates to the supposed unanticipated effects of welfare provision. Attention to these
aspects of welfare provision was drawn by two American political scientists – Mead
and Murray. In their work they argued that the right to extensive, state-funded welfare
entitlements creates and reproduces an ‘underclass’ of welfare dependents which is
distinguished from mainstream society by their ‘dysfunctional behaviour’, such as
having a disproportionate number of illegitimate children, a high incidence of
criminal activity, and a lack of employment among ‘able-bodied males’.36 Resurrecting
the distinctions underpinning the Victorian Poor Laws, Murray argued that such
dysfunctional behaviour draws a line between the ‘deserving’ and the ‘undeserving’
poor. The proposed solution to avoid poverty traps is just as radical: to put an end to
all benefits except for short-term unemployment insurance payments.
Building upon these notions, the so-called ‘Third Way’ politics of the British
sociologist Antony Giddens promoted a new approach to poverty relief in Europe by
reconciling the social-liberal views of Marshall’s citizenship theory with the liberal
conceptions of individualism and personal autonomy.37 Four linked themes can be
identified which are characteristic to the Third Way: active and preventive state,
centrality of paid work, distribution of opportunities rather than income and
balancing of rights and responsibilities.38 Echoing Mead and Murray’s poverty trap
theory, a recurring mantra in the ideology of the Third Way is that the post-war
welfare state was too permissive by placing its focus too much on rights instead of
responsibilities, thereby creating welfare dependency and disincentives to work: “Let’s
make work pay”.
The actual reconfiguration of the welfare state started propagating itself in the
1990’s, with the Danish flexicurity model being referred to as one of the earliest
European implementations of social activation through welfare conditionality.39 In the
mid-1990s, the United Kingdom and the Netherlands followed suit. It may come as a
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surprise that the political forces driving this change did not come from the right, but
from centre-left parties which reinvented themselves with their newly found neoliberal identity that embraced the logic of markets. In the United Kingdom, the
driving force for change was Blair’s New Labour. In the Netherlands, the respective
policies were implemented under the social-democratic prime minister Kok. And in
Germany, which joined the social activation party late, the 2003-2005 Hartz IV reforms
were implemented by Schröder. Inspired by the Third Way approach, the various
national implementations of social activation policy all share the same features:
Stricter claimant conditions, harsher sanctions for non-compliance and more control
by the welfare administration.
As demonstrated further in the book, this gradual shift towards less involvement
of the state into the wellbeing of its citizens and more personal responsibility is still
taking place today. When the Dutch Prince Willem-Alexander became King WillemAlexander in 2013, he announced in his first speech from the throne that “the classical
welfare state is slowly but certainly changing into a participation society.”40 What did
he mean? Is poor relief leaving the realm of state obligations to once again be regarded
as an act of charity? Is the distinction between ‘deserving’ and ‘undeserving’ poor
being resurrected? And what does our legal system have to say on that matter: What
are the legal limits to social activation? That’s a handful of questions which cannot be
all answered in a single book. Therefore, the focus of this book is directed at the last
question.

III. Manifestations of the repressive welfare state
1.

A working definition of the repressive welfare state

The previous section traced the origins of the repressive welfare state; however,
it did not explain what the repressive welfare state is. We shall begin with a negative
description of this phenomenon – what it is not. The repressive welfare state is not an
established concept, but merely a self-chosen label that is intended to draw attention
to certain characteristics of the system and the pursued policies. Furthermore, the
repressive welfare state is not a fixed phenomenon, in the sense that it cannot be
pinpointed with precision. Instead, the repressive welfare state can have many
gradations and shades which can vary across the various legal orders. This makes it
necessary to develop a functional working definition which sketches the common
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features of this phenomenon, thus making it possible to identify it in a national
context.
So, what is the repressive welfare state? To begin with, this label refers to a
paradox which describes the modern state in two conflicting functions. On the one
hand, states provide something to citizens by setting up safety nets in the form of
social security arrangements which safeguard their well-being. On the other hand,
states take away something from citizens by mounting activation demands and
expectations on them, thus limiting their freedoms. Well, some may say, this is the
very essence of the relationship between rights and obligations which is an integral
part of the social contract. In other words, as the popular saying goes, there are no
rights without obligations. While this is without doubt true, we should also remember
that there is a fine balance between rights and duties. This is where the main
characteristic of the repressive welfare state reveals itself: A systematic disturbance in
the balance between rights and obligations in social security, in favour of the latter.41
This systematic disturbance has a repressive character. According to the linguistic
definition of this term in the Macmillan Dictionary, ‘repressive’ means “Ruling or
controlling people by the use of force or violence, or by laws that put unreasonable
limits on their freedom.”42
Against this background, the following working definition of the repressive
welfare state has been chosen for the purposes of the present research: Repressive are
welfare states where a strong, systematic emphasis is placed on obligations in social
security which amounts to social control through coercive legislation that limits
individual rights and freedoms. The three components of this definition are examined
more carefully in the following subsections.

2.

Strong, systematic focus on obligations in social security

Building upon the assumption that the post-war welfare state was too
permissive, the acceptance of the activation paradigm in social policy was translated
into practice by the introduction of tight conditionality attached to welfare benefits.
This process did not happen overnight; instead, it has been a gradual one and is still
taking place up to the present day. At the dawn of the millennium, Dwyer describes
these dynamics as ‘creeping conditionality’: “[a] shift towards social policies that
combine coercive paternalism and conditional entitlement to effectively reduce the
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rights of vulnerable citizens.”43 Ten years later, in 2014, the findings of his review of the
Universal Credit assistance scheme in the United Kingdom point in the same
direction, albeit addressing questions of more fundamental nature:44
The type and scale of the conditionality changes within the Universal Credit […]
represent a fundamental change to the principles on which the British welfare state was
founded. While social security has always been conditional on the social contractual
obligations of individual citizens, including paid employment, Universal Credit
represents a new, more constrained and qualitatively different deal for citizens than that
envisaged by the architects of the post-war welfare state.

What Dwyer observes in 2004 and in 2014 is essentially the same phenomenon:
An intensification of the conditionality applicable to existing groups, and an
expansion of conditionality to new groups of the population who have previously been
exempt from it: part-time workers (“working poor”45), lone parents46 and disabled
people,47 just to name a few. This phenomenon is actively being marketed by modern
governments as the panacea of social activation which will empower citizens by
liberating them from dependency on public support. At this point, it is appropriate to
address the elephant in the room: If the objective is helping people into paid
employment, why are the means for achieving this goal so predominantly
concentrated on the use of negative incentives? Why have governments decided to
put such immense pressure on a vulnerable group of our society, instead of
considering the use of non-coercive, positive incentives which build towards the
reintegration of unemployed people?

3.

Behaviour conditionality and social control

In their recent book, Watts and Fitzpatrick make a distinction between two
types of theories which justify behavioural conditionality – consensus theories and
conflict theories. The consensus theories correspond to the traditional conception of
conditionality as a lever for behavioural change which helps secure the public good of
social solidarity and social order by helping people achieve their goals.48 The conflict
theories, on the other hand, reject the view of the welfare state as a humanistic

43

Dwyer (2004), p. 269.

44

Dwyer / Wright (2014), p. 33.

45

Cf. Dwyer / Wright (2014); Gantchev / Vonk (2017).

46

Cf. Gingerbread (2017); Knijn / Martin / Millar (2007).

47

Cf. Patrick (2011).

48

Watts / Fitzpatrick (2018), p. 12; +++.

14

enterprise.49 Instead, conflict theorists see welfare states in a more dystopian light: As
an oppressive set of institutions which facilitate social control as a “means by which
the ruling class could avoid the revolutionary dangers inherent in increasing
alienation and provide a disciplined, effective and healthy workforce.”50
As shown earlier in this Chapter, the idea that welfare provision can be used as a
lever for controlling and changing the behaviour of citizens is by no means novel.
Already its earliest form of the poor laws, the redistributive welfare state had realised
the potential of influencing the behaviour of citizens by associating poor relief with
stigmatising conditions. Stigmatisation was an essential component of these policies
because it drew a line of distinction between the deserving poor (such as lone
mothers) and the undeserving poor (such as ‘able-bodied’ men). This distinction
would then be used to justify to the public the degrading treatment applied to the
undeserving poor in workhouses with conditions resembling labour camps.51 The
purpose of this degrading treatment was to reinforce the stigmatisation of the poor
and, more importantly, to limit reliance on state support.52
These notions still sound familiar in the austerity-driven politics of the present
day. Against the background of economic, political and social changes, governments
are confronted with the need to cut welfare spending. However, direct welfare cuts are
a very unpopular political move which can win or lose an election. This is where the
divide deserving vs undeserving poor plays into the hands of modern politicians.
Pierson argues that “the contemporary politics of the welfare state is the politics of
blame avoidance.”53 Resembling features of the Poor Laws, the use of repressive
behaviour conditionality which stigmatises long-term unemployed people as lazy,
irresponsible and unworthy of support citizens makes it acceptable in the public
opinion to limit state support for this group of individuals, and “[t]heir exclusion from
public welfare arrangements thus becomes less problematic for the government.”54 Or,
as Vonk puts it:55
By constantly pointing the finger at those who are not deserving of our support: the
unruly, the outcasts, the irresponsible, newcomers to society and worst of all fraudulent
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immigrants, the state is busy strengthening the bond with the rest of the population,
thereby creating a basis for its survival.

Besides providing governments with convenient “scapegoats”56 used to justify the
retrenchment of the welfare state, the punitive approach to behaviour conditionality is
seen by some academics as a disguise for structural shortcomings of neo-liberalism.57
In his book Punishing the Poor: The Neoliberal Government of Social Insecurity,
Wacquant addresses the more punitive character of current policies and explains
social transformations such as privatisation, deregulation and the withdrawal of the
state from issues of redistribution in terms of coping with new hierarchies and the
legitimacy deficits of neo-liberal policies.58
While it is true that the consensus and conflict theories provide very diverging
explanations for the rationale behind behaviour conditionality, deciding to ascribe
oneself to the first or to the second theory misses the point. The dynamics behind the
changes in the welfare state are too complex for simplistic, unidimensional
explanations. Watts and Fitzpatrick rightfully refer to the work of Clarke who argues
that welfare states are not “coherent single entities”, but “compound institutional
formations” subject to “divergent pressures.”59 As a result, the pursued policy
objectives may be “internally contradictory”, meaning that the welfare state can be
“more than one thing at once.”60 Indeed, assuming some of the darker scenarios
according to which the modern welfare state deliberately tries to make state support
unattractive by oppressing citizens might be a point of view which is a notch too
extreme; however, believing that strict behavioural conditionality empowers people
and facilitates chances is, simply put, naive. For the purpose of our working definition
of the repressive welfare state, however, it is not important to take sides on this
debate. The relevant point here is that both the consensus and the conflict theories
are based on the same foundation – behavioural conditionality which has the objective
to control and modify the behaviour of citizens (social control).
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4.

Coercive laws that limit basic rights and individual freedoms

To understand the second element of the working definition – coercive
legislation which limits basic rights and individual freedoms, we must take a look at
the legal implementation of contemporary activation policy. From a legal perspective,
welfare conditionality employs three techniques:61 Claimant obligations, sanctions for
non-compliance and control powers of the government to monitor and investigate
sanctionable behaviour. As further demonstrated in this research, the conditionality
expansion of the past decades has been affecting all of these three areas. This is
reflected in a tightening of the conditions attached to benefits, an introduction of
harsher sanctions and the adoption of ever wider state control powers. As part of the
new claimant conditions in the rewritten social contract, recipients of social assistance
are now required to spend many hours weekly looking and applying for paid jobs, they
are expected to report frequently this activity to the welfare administration and, in
some cases, are instructed to carry out labour free of any remuneration (workfare).
Citizens who, for one reason or another, fail to comply are punished by cuts in their
welfare payments which in some cases result in a complete withdrawal of the public
support for long periods of time. To forge the link between conditions and sanctions,
the welfare state finally leverages far-reaching control powers, such as monitoring
techniques, bulk processing of personal data and unannounced house visits by
inspectors of the welfare administration.
However, the strong focus on negative incentives for social activation – which is
a distinctive feature of welfare conditionality, casts its shadow on the adopted
measures. The result is coercive legislation which questions the basic rights position of
welfare recipients. Such legislation can pose challenges to the rights to social security,
privacy and data protection, freely chosen work – just to name a few.62 In other words,
the negative impact of these policies is not confined to the area of social rights, but
spills out to undermine the protection of first-generation civil and political rights.
When confronted by advisory bodies and courts, governments usually try to find their
way out by branding the measures under the umbrella of social activation in the hope
that their presumably noble objective justifies the legal shortcomings of the means.
This approach is highly problematic because it effectively means that recipients of
welfare benefits are entitled to a lower degree of protection of their basic rights as
compared to other citizens, with the sole reason of their dependency on public
support. This once again echoes the Victorian divide between deserving and
undeserving citizens, with the former having the privilege to higher standards of
protection than the latter.
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Furthermore, by suggesting that reliance on social assistance results in a
degraded form of citizenship which entitles to a lower degree of protection of basic
rights, the welfare state makes it less attractive for citizens to apply for state support.
This has a detrimental effect on the effective exercise of the right to social security. 63
In this light, Article 13(2) ESC requires from states to ensure that persons receiving
social assistance “shall not, for that reason, suffer from a diminution of their political
or social rights” (emphasis added by author). In a corresponding statement of
interpretation, the European Committee of Social Rights has acknowledged that
welfare beneficiaries ‘should not be prevented from exercising their civil and political
rights in full.’64 This clearly shows that one of the legal foundations of the modern
state – the right to social security, is actually fundamentally incompatible with
coercive legislation which puts limits on the basic rights of welfare recipients for the
sole purpose of their dependency on public support.

IV. The restorative function of the rule of law
1.

A web of interconnected higher principles of law

So far, the discussion in this Chapter has been focussed on the repressive
tendencies of the welfare state to control citizens and impose limitations on their
basic rights and freedom. At this point, it is tempting to get carried away by some
dystopian view of the state as a monster which perpetuates injustice by dominating
the lives of individuals. We will not give in to this temptation because there is also
another side to the story: Modern welfare states represent liberal democracies which
are fundamentally governed by higher legal principles. Depending on the legal
tradition, these interrelated principles can partially be subsumed under the concepts
of rule of law, Rechtsstaat, human rights protection, Sozialstaatsprinzip, separation of
powers and checks and balances.
The rule of law and its constituents add an important corrective component to
the concept of democracy. This corrective component interacts with the principle of
majority rule as a main building block of any democratic system. The ultimate goal of
the interaction between the majority rule and the rule of law is directed at preserving
the state of liberal democracy by correcting injustice that enters its machinery and
threatens its very existence. While it is true that legislative acts reflect the will of the
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ruling majority, it is equally true that the will of the majority cannot in all cases be
unconditionally imposed on minorities. Paradoxically, there are boundaries to
democratic decision-making which are essential to preserving democracy by
protecting minority rights and preventing the rise of authoritarianism. A textbook
example is the emergence of nazism in Germany which was largely based on the
strategy of gaining democratic support in order to erode the protection of basic rights
and overhaul the state of democracy. This example is indeed an extreme one but it
demonstrates the ultimate danger of a systematic undermining of the rule of law. It is
important to note here that our modern legal systems strive for a much finer balance
between the various, sometimes conflicting, rights and interests which they protect.
At its core, the described phenomenon of the repressive welfare state represents
a disturbance in this fine balance. While it is true for almost any piece of state
regulation that it aims to establish control over its subjects, the second element of the
employed working definition – legislation which limits basic rights and freedoms, is
not a self-evident feature. Laws which limit protected basic rights beyond a certain
point should trigger the restorative function of the rule of law. In theory, this
restorative function is expected to bring back into balance the strained relationship
between the conflicting policy objectives pursued by the legislation in question and
the protected rights and interests. If fulfilled correctly, the restorative function of the
rule of law should polish off the sharp edges of the legislation underpinning the
repressive welfare state. Once the negative effects of such legislation are mitigated, we
can no longer assume the existence of a repressive welfare state, as the second element
of our working definition will have faded away.
The aim of this final Section is to complete the picture of the conceptual setting
of the present research by describing the mechanisms behind the restorative function
of the rule of law. It does so by looking more closely into the concepts of the rule of
law, the protection of basic rights, the Sozialstaatsprinzip, the separation of powers
and checks and balances, and the restorative function of court interventions. While it
may occasionally be inspired by or refer to particular arrangements in national law,
the examination of these principles is carried out in an abstract manner which is
exogenous to a particular legal order. The purpose is to create a common framework
for the restorative function of the rule of law which can be applied to the three legal
systems analysed in the further course of the present research.

2.

The rule of law

The rule of law is one of these overarching principles which display various facets
depending on the light of the legal tradition against which they are examined.
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Nonetheless, most conceptions are united in their focus on one central requirement:
“[T]hat people in positions of authority should exercise their power within a
constraining framework of public norms, rather than on the basis of their own
preferences, their own ideology, or their own individual sense of right and wrong.”65 In
this sense, a primary aim of the rule of law is to limit the arbitrary exercise of authority
and to prevent authoritarian power. This is reflected in the distinction between the
rule of law and the rule by law.66 Under the rule of law, the function of law is not only
to rule, but also to reliably and effectively constrain state power. Under the rule by
law, on the other hand, law is used by governments as a vehicle and sometimes as a
camouflage for authoritarian exercise of power.67
Departing from the central function of the rule of law outlined above, there are
various gradations of the further content of this concept. In his landmark work The
Morality of Law, Fuller outlines his eight principles of legality which, he argues, will
guarantee that all law embody certain moral standards of respect, fairness and
predictability. According to these principles, legal rules must be (1) general, (2)
publicly promulgated, (3) non-retrospective, (4) sufficiently clear, (5) noncontradictory, (6) realistic or possible to obey, (7) relatively constant and (8)
administered in accordance with their meaning.68 Fuller’s principles of legality overlap
with the minimum content ascribed to the rule of law. As we see, the enlisted
principles do not embody any normative requirements regarding the substance of the
administered rules; they solely demand that legal rules are applied by officials in
accordance with the way they have been made public to the citizens.69 In this
restrictive view, the rule of law is all about giving effect to established rules, even in
cases where they amount to grave human rights violations or where there is a lack of
an oversight by an independent judiciary.
Then, there is the modern less restrictive, “thicker”70 understanding of the rule of
law which attaches certain substantive elements to this notion. These substantive
elements may include normative aspects such as the protection of human rights or the
respect of fundamental principles of law. Furthermore, they can also include
procedural concepts like the separation of powers, the independence of the judiciary
and fair trial. This thicker understanding of the rule of law is central to all modern
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democracies. While legislation is a prerequisite for the existence of the rule of law,
instrumental legal acts which are mainly designed to realise policy aims can also come
into conflict with the content of the rule of law.71 It is in these cases where the rule of
law must prove its resiliency by showing that the fundamental notions upholding it
function properly, thus preventing the downgrade of rule of law into rule by law.

3.

The protection of basic rights

Basic rights are an integral element of the “thicker”, substantive understanding
of the rule of law. The traditional role of basic rights protection is to regulate the
relationship between an individual and the state. About 100 years ago, the famous
Austrian-German public law scholar Jellinek categorised basic rights with regard to
their function in three groups: status negativus, status activus and status positivus.72
This categorisation overlaps with the one used in English-speaking circles, where the
three clusters of rights are referred to as civil, political and social rights.73
The civil rights belonging to the group of status negativus are directed at
preserving the individual freedoms of citizens against interventions by the state.
Examples here are the rights to freedom of speech, religion and assembly. These rights
are primarily of negative character, meaning that they oblige the state remain inactive
and refrain from intrusions in the protected areas of personal freedom. The political
rights of the status activus cluster aim to secure the political participation of citizens
by guaranteeing rights to vote and to be elected as a member of a body vested with
state authority. Finally, the social rights referred to as status positivus represent the
basic preconditions which are necessary for the realisation of the first two clusters of
rights. In this context, rights to various social (security) arrangements come to mind
such as education, social assistance and reintegration. These rights assume primarily a
positive obligation of the state to provide the necessary means, however they are
usually of programmatic character: States are expected to take the organisational
measures needed for the realisation of the rights in question.
Due to the differences in their historical background, ideological setting and
normative structure, another abstract distinction which is made is between the firstgeneration civil-political rights and the second-generation socio-economic rights.74
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Traditionally, this categorisation lives at the level of international law and is used to
deny the latter group of rights a binding legal character. However, a more modern
understanding views basic rights as indivisible rights which reinforce and complement
each other.75 The duty to respect the human dignity has connections with the right to
social security and the guarantee of a subsistence minimum. The right to privacy can
affect the application and the scope of the right to housing, and the right to property
can spill over to affect the provision of social cash benefits.
Obviously, the relationship between the wide variety of protected rights will not
always be of complementary nature: There are also situations where the legitimate
interests protected by two or more rights contradict each other. In such cases of basic
rights conflicts, the institution responsible for applying the law needs to weigh the
involved interests and decide which right should be given prevalence. This is typically
done by the application of the proportionality principle which examines whether the
interest pursued by a certain measure is legitimate, and whether the measure is
suitable and necessary for achieving the goal, and proportionate in relationship to the
other protected rights and interests. In this light, the institution weighing the
colliding basic rights resembles the statue of Themis holding the scales of justice.
In the countries which have subscribed to the “thicker”, normative
understanding of the rule of law, all branches of state power are bound to and must
respect the protection of basic rights. Under a system of checks and balances, as
further demonstrated in this chapter, violations of basic rights by one of the state
branches can empower the other two branches to intervene in order to restore the
balance. This renders the protection of basic rights an instrument which is crucial to
the restorative function of the rule of law.

4.

The Sozialstaatsprinzip

The Sozialstaatsprinzip is a German legal concept which can be translated into
English as the ‘social state principle’. In Germany, this principle enjoys the highest
constitutional rank thanks to its codification in Article 20(1) of the Basic Law. The
mentioned provision proclaims that Germany is a democratic and social federal
republic. This is a very prominent place to have in the German constitutional order
due to the fact that all amendments to Articles 1 and 20 are generally prohibited under
the current Basic Law.76 In essence, the Sozialstaatsprinzip assumes an array of duties
of the state that are directed towards the ultimate goal of establishing a “fair social
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order.”77 This goal presupposes the general responsibility of the state to protect
socially week groups against various social risks. In this context, the social state
principle displays a tight link with the rule of law. By demanding that basic rights and
individual freedoms are granted without respect to the material possessions of an
individual, the rule of law is a necessary prerequisite for fulfilling the goal of social
equality.78 In other words, the consideration that a certain measure belongs to the
field of social security is not by itself a reason lower the standards of human rights
protection: Exactly the opposite applies.
Given its abstract purpose, the Sozialstaaatsprinzip is considered to be primarily
of programmatic character, meaning that the German legislative and executive bodies
are expected to substantiate it in practice by adopting certain policy choices. However,
due to its importance within the constitutional order, the Sozialstaatsprinzip displays
some normative features which exceed the limited role of a purely inspirational clause.
In the first place, the Federal Constitutional Court has established the practice to
interpret the basic rights and other fundamental notions enshrined in the Basic Law in
the light of this principle. As a result, the application of existing basic rights and other
constitutional notions might be modified when measures belonging to social security
are being examined. Furthermore, this has led to the introduction of new, unwritten
basic social rights in the national legal order79 and, in some cases, even to the
acceptance of such general rights as a legal basis for direct individual claims of social
support.80
The decision to borrow the concept of the Sozialstaatsprinzip from the German
legal order in the present conceptual framework was made with the purpose of
highlighting the interdependency between this principle and the rule of law. It should
be borne in mind that this notion is not necessarily isolated to the German legal
practice; To a certain extent, all modern welfare states have subscribed to the social
state principle in one form or another. This is by the very least the fact due their
ratification of the European Social Charter and the International Covenant on
Economic, Social and Cultural Rights. Both international human rights treaties oblige
states to set up and maintain at a certain level a system of (contributory and non-
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contributory) schemes and safety nets which protect individuals against social risks.81
Furthermore, most written national constitutions contain provisions which give
expression to this principle either by declaring the country for a ‘social state’, or by
formulating fundamental social rights or competences in social security matters.82
Even in countries which firmly object to any interpretation of the social state principle
that exceeds the narrow boundaries of a purely declarative clause, the expectation is
that this fundamental principle could – implicitly or explicitly, leave its footprint on
the examination of cases concerning basic rights limitations of social security
recipients, similar to the German practice.

5.

Separation of powers and checks and balances

As mentioned earlier in this Section, the modern understanding of the rule of
law presupposes the existence of certain procedural arrangements that uphold it, the
most important of which is the separation of powers. The roots of this concept can be
traced to back to the work of Locke and Montesquieu which dates from the 17th and
the 18th centuries, respectively.83 Seeking for alternatives to France’s absolute
monarchy, Montesquieu suggested the distribution of power across three branches of
the state – the legislative, the executive and the judiciary, which became known as the
trias politica:84
In every government there are three sorts of power: the legislative; the executive in respect to
things dependent on the law of nations; and the judiciary in regard to matters that depend on the
civil law. By virtue of the first, the prince or magistrate enacts temporary or perpetual laws, and
amends or abrogates those that have been already enacted. By the second, he makes peace or
war, sends or receives embassies, establishes the public security, and provides against invasions.
By the third, he punishes criminals, or determines the disputes that arise between individuals.
The latter we shall call the judiciary power, and the other, simply, the executive power of the
state.

For Montesquieu, the separation of powers has one simple yet fundamental
function which is to limit despotism and tyranny, in order to enhance personal
liberty:85
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When the legislative and executive powers are united in the same person, or in the same body of
magistrates, there can be no liberty; because apprehensions may arise, lest the same monarch or
senate should enact tyrannical laws, to execute them in a tyrannical manner.
Again, there is no liberty if the judiciary power be not separated from the legislative and
executive. Were it joined with the legislative, the life and liberty of the subject would be exposed
to arbitrary control; for the judge would be then the legislator. Were it joined to the executive
power, the judge might behave with violence and oppression.
There would be an end of every thing, were the same man, or the same body, whether of the
nobles or of the people, to exercise those three powers, that of enacting laws, that of executing
the public resolutions, and of trying the causes of individuals.

In the late 18th century, the principle of separation of powers was incorporated in
the newly drafted US and French constitutions and, ever since, it has become an
integral part of the (written or unwritten) constitutions of every modern democratic
state. Despite the evolution of this concept in the past centuries, its central role has
remained largely the same: To prevent the abuse of state power. At the heart of this
function lies the idea that state power should not be concentrated in the hands of a
single person, or a single state authority; Instead, it should be spread across multiple
branches. There are a couple of important considerations supporting this idea.86 In the
first place, the consequences of an abuse of power are more limited when the
proportion of attributed state power is smaller. In the second place, an abuse of power
becomes all-together less probable when power is vested in more institutions which
can control and sanction each other.
The consideration that mutual control in the trias politica can prevent abuse of
power links to an intertwined principle which is known in some legal traditions as
checks and balances. In countries where the rule of law is supported by a system of
checks and balances, every act by which a public body exercises state power is subject
to control by other public bodies. In a simplified picture, this system of mutual control
functions in the following manner. The democratically elected legislative limits the
power vested in the executive by adopting acts of parliament which empower the state
administration to function. In many countries, the government is only allowed to act
in substantial matters when such action is supported by a legal basis.87 Furthermore,
the legislative can scrutinise acts of the executive by means of a variety of procedures
which substantiate the idea of parliamentary control. The legislative has a controlling
function also in its relationship with the judiciary. Court rulings must be based on
national legislation and there are also limits to judicial interpretation of acts of
parliament. To a varying degree, the sovereignty of the democratically elected
parliament must be respected by national judges.
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The main task of the executive is to enforce legal acts of parliament by applying
their rules to concrete cases. In practice, real-life situations display a multitude of
facets and this requires a certain degree of flexibility when executing abstract legal
rules. In legal terms, this flexibility is referred to in national legal orders as margin of
discretion, Ermessen or beleidsvrijheid. It allows the competent administrative bodies
to decide the extent to which a given rule applies to the circumstances of a single case.
When administrative action is challenged in front of the legislative of the judiciary,
the latter bodies need to respect the decision to the extent that it falls under a margin
of discretion. In practice, this flexibility allows the executive to mitigate the negative
effects of national legislation by deciding to amend its application in certain cases, or
by deciding to not apply the legal rule in question at all. However, it also allows the
executive to amplify the negative effects of legislation by applying it more rigorously.
Whether it is mitigation or amplification is actually a question of policy-making,
which is another important task of the executive.
Finally, the independent judiciary plays a key role in the system of checks and
balances by controlling the exercise of power by the executive and the legislative.
Outside of the margins of discretion, acts by the executive must adhere to the norms
established by the constitutional order and the subordinate national legislation. When
an administrative act goes beyond the limits set by law, its validity can be challenged
before a national court under the doctrine of ultra vires. With regard to the
relationship between the judiciary and the legislative, the extent to which the former
can control acts of the latter strongly depends on the legal tradition of a country, as
we shall see further in this Chapter.
In theory, the net outcome of this interplay of the control powers in the trias
politica is expected to substantiate the restorative function of the rule of law. The
basic assumption is that when one of the state branches exceeds its powers delegated
by law, the other two branches will intervene in order to restore the balance. Applied
to the context of the welfare state, a properly functioning system of checks and
balances should scrutinise and mitigate the negative effects of state action which
amounts to repressive practices. In cases where this boils down to enforcing the
standards prescribed by human rights, these interventions should be able to restore
the balance between the general public interest and the individual interests protected
by the rights in question.
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6.
The restorative function of judicial interventions in relation to the
legislator
a)

Introduction

The interplay between the three branches of powers in the welfare state is a very
interesting topic which demands further academic research. Ideally, these dynamics
would be addressed in an integral way which paints the whole picture of the
restorative function of rule of law. Due to its limited scope, however, the present
research has chosen to focus on one particular relationship in the trias politica:
Between the legislator and the judiciary. There are several reasons underlying this
choice. In the first place, the expectation is that the active approach of governments
which constantly tighten welfare conditionality will be actively challenged in courts by
citizens who are affected by these policies. Courts, in their turn, can be expected to
critically scrutinise these government measures, resulting in an active response of the
judiciary. In the second place, examining the judicial control of legislation provides a
more abstract view on the restorative function of the rule of law and the power
relationships within the trias politica. This would not be the case if the analysis would
be focussed on the question of administrative justice which concerns the application
of abstract legal rules by bureaucracies taking into account the circumstances of an
individual case.
The interventions of courts with regard to deficient legislation can take many
shapes, and their exact form will depend on the particular legal tradition of a country.
In this light, the Dutch legal scholar Koopmans distinguishes two models of
constitutional setup which characterise the extent of judicial power in relation to the
parliament: the constitutional model and the parliamentary model.88 These models
provide a suitable foundation to assess the role of courts in various, fundamentally
different jurisdictions, which makes them an indispensable part of the conceptual
framework of the present research. After describing these two models, this subsection
will pay attention to the interrelated concepts of judicial restraint and judicial
activism.

a)

The constitutional model

A distinguishing feature of the constitutional model is primacy of the national
constitution and the basic rights and other fundamental legal principles which are
typically enshrined in it. In this sense, the national constitution prescribes normative
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standards which are binding to all branches of state power. This effectively means that
the legislator must respect these standards, and the judiciary has the power to
intervene with regard to incompatible national legislation. The emergence of the
constitutional model can be traced back to the developments following the
incorporation of the Bill of Rights in the American Constitution in 1791.89 In the spirit
of federalism, the Ten Amendments were introduced with the conception that they
should only apply to possible violations by federal authorities. The underlying
consideration was that action by state authorities would be regulated by the respective
state constitutions. This decentralised regime of human rights protection, however,
proved to be insufficient to remedy the ongoing injustice in the years following the
Civil War. The prohibition of slavery and unjustified unequal treatment failed to
propagate to some states in the South where the discrimination of people of colour
remained part of everyday life. In a series of unprecedented judgments, the US
Supreme Court took the bold step to extend the reach of the rights enshrined in the
Federal Constitution to abolish divisive legislation which favoured white people. The
abolition of unequal treatment thus propelled the expansion of the constitutional
rights of the Court. On the long run, the Supreme Court considered almost every right
protected by the Bill of Rights as ‘fundamental’ which allowed it to leverage the Due
Process clause of the 14th Amendment to bring the states up to the federal standards as
developed by the Court. The practical outcome of this process was a system of checks
and balances under which the Supreme Court can scrutinise the compliance both
federal and state legislation with the standards established by the Federal
Constitution.
In the course of the 20th century, the constitutional model spilled across the
Atlantic and entered continental Europe.90 This development was brought forward by
the emerging realisation that political institutions are not the most suitable guardian
of civil rights, as exemplified by the rise and fall of European dictatorships before,
during and after WWII. As a result, many European countries used the occasional
transitions in their form of government to revise their constitutional model and to set
up a process by which legal acts adopted by parliament can be revised by an
independent judiciary. The first country to do so was Austria which replaced the
monarchy with a republic in 1920, and shortly thereafter the move to independence
inspired the Republic of Ireland to follow suit. Some twenty years later, the aftermath
of WWII nudged the newly formed Republic of Italy and Federal Republic of Germany
to reserve in their constitutions a special place for a constitutional court which
safeguards the constitutional standards to protect the legal order from authoritarian
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interventions in the future. In the decades thereafter, dictatorship regimes were falling
all across Europe, which eventually prompted countries like Spain, Portugal, Greece,
Poland, Hungary and the Czech Republic to also embrace the constitutional model.
The strong position of the national constitution and the broad powers of the
judiciary create the preliminary expectation that countries adhering to the
constitutional model should be better equipped to react to the repressive welfare state
phenomenon. The proliferation of a catalogue of protected basic rights and higher
principles in the basic laws of these countries give national judges a strong weapon
which they can use to counter legislation which is incompatible with these standards.
If the interventions of the judiciary live up to the expectations, these dynamics should
facilitate the desired restorative function which mitigates repressive legislation in the
welfare state.

b)

The parliamentary model

At the heart of the parliamentary model lies the concept of sovereignty of the
national parliament. What does sovereignty in this sense mean, and is it at all
compatible with the principle of separation of powers? In countries following this
model, state power is still divided between the trias politica; however, the
distinguishing feature here is that the balance in the distribution of power between
the various branches is disturbed. The three state powers can still control and
scrutinise each other’s actions but with one important limitation: Legislation adopted
by the democratically xelected parliament is considered supreme. In theory, this
means that any parliamentary legal act adopted according to the established
procedure cannot be challenged on the grounds of higher law such as human rights or
general principles of law. This has two important implications: A written national
constitution becomes obsolete or has a very limited role in that regard, and there is no
possibility for national judges to assess the conformity of legal acts of parliament with
the rule of law.
The country which came the closest to the parliamentary model in its purest
form described above is 19th century Britain.91 By issuing an act of parliament, the
House of Commons and the House of Lords would have the final say: The statute in
question would fully bind the executive, other law-making bodies, and the judiciary,
meaning that its validity could not be disputed. As the British constitutional lawyer
Dicey once famously said:92
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[The sovereignty of parliament] means neither more nor less than this, namely, that Parliament
thus defined has, under the English constitution, the right to make and unmake any law
whatever; and further, that no person or body is recognised by the law of England as having a
right to override or set aside the legislation of Parliament.

Put into a historical perspective, the British doctrine of parliamentary
sovereignty can be understood in the context of a power struggle in the dawn of a
fading absolute monarchy. Koopmans describes several developments which
eventually led to the omnipotence of national parliament. In the course of the 17th
century, courts became sceptical towards actions of the monarch which would change
the general law of the country and moved on to soon find that punishable offences
could only be defined by an act of parliament. More limits to the powers of the King
were created following a change in the Crown at the end of that century. Finally, the
gradual democratisation of Parliament gave this institution the credibility it enjoys
today as a measure of democratic legitimacy. By the end of the 18th century, the
accountability of ministers was established rigorously, and the 19th century witnessed
the expansion of voting rights to the general population.
In the present day, the sovereignty of parliament is still a leading notion in UK
law. In that sense, the British legal order has largely been capable to shield itself from
the developments in international law. This is reflected in the relatively weak position
of the European Convention of Human Rights in UK law. Having ratified it as one of
the first signing members in 1951, it was not until 1998 that the Human Rights Act
finally gave effect to the provisions of the Convention in the national legal order. The
adoption of the Human Rights Act, however, did not provide the enshrined human
rights any special status which would make them enforceable in relationship to the
national legislator. The Act has the status of just an ordinary statute, meaning that the
validity of other acts of parliament will not be affected even in cases where a clear
violation with the protected human rights has been established by courts.93 In that
sense, court interventions due to human rights violations are limited to mere
“declarations of incompatibility” which are also not binding to the parties in the
proceedings.94 However, the role of courts in the parliamentary model should not be
completely underestimated. The interventions by judges can exert pressure on the
government and the legislator and thereby prompt them to repeal the disputed legal
acts.
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c)

Judicial restraint and judicial activism

Judicial restraint and judicial activism are two concepts describing the extent to
which courts are prepared to use their powers to intervene in matters that are typically
considered to be the prerogative of politics. These concepts were originally coined in
the USA to describe the (lack of) interventions by the Supreme Court in sensitive
matters.95 In this sense, judicial restraint describes the situation where judges refrain
from intervening in political matters, thus respecting decisions made by the
democratically legitimised national parliament. Judicial activism, on the other hand,
refers to the opposite phenomenon: A situation where courts enter the political arena
by scrutinising choices made by the legislator with the intention to interfere with
policy-making. A good example here is the legalisation of abortion following a
landmark judgment of the Supreme Court which ruled that statutes prohibiting
abortion were unconstitutional.96 In practice, court interventions which amount to
judicial activism will often be based on higher constitutional principles which allow
judges to invalidate legal acts of parliament.
Having said that, what is the relevance of these concepts for the repressive
welfare state? Policy-making in the field of social security typically belongs to the
prerogative of the state administration and the national parliament. Both the
constitutional and the parliamentary models recognise a wide margin of appreciation
of the legislator who is expected to substantiate the abstract right to social security in
legislation, after considering the relevant societal circumstances and making certain
policy choices. The wide margin of appreciation suggests that courts should act with
restraint when such policy choices are being contested. After all, it is the task of the
democratically legitimised bodies to take decisions in sensitive and sometimes
disputed matters, and not that of the independent judiciary. As the saying in Dutch
goes, “the judge should not step into the shoes of the legislator.”97
The legislator, in turn, may leave wide margins of discretion for the executive,
thereby allowing for delegated legislation, policy freedoms or discretion at the
individual level. Having said that, we should not forget that that all these ‘margins of
freedom’ have their legal boundaries. Even in areas where a very wide freedoms are
assumed, the legislative and the executive are not allowed to adopt any measure as
they find appropriate because this would amount to arbitrariness and undermine the
functioning of the rule of law. In cases where the adopted legislation amounts to grave
interferences with protected basic rights or other constitutional principles, the
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permissible margin of discretion will most likely have been exceeded. In these cases,
the judiciary has the important task to push back and confine acts by the legislative
and the executive to their legally allowed limits. The more active the legislator
becomes in adopting repressive legislation which puts unreasonable expectations on
citizens or punishes them excessively, the more active courts are expected to become
in their interventions. And the graver the interferences with basic rights and other
higher legal principles are, the more outspoken the interventions by the judiciary are
expected to be. In other words, when the awarded margin of discretion that applies to
policy-making in social security is exceeded beyond a certain point, judicial restraint is
required to morph into judicial activism. At this point, the case law of courts under
the constitutional and the parliamentary model alike may become more fundamental
in character, thus overturning repressive policy choices with whatever legal means
they have under a particular legal tradition. This interplay demonstrates the resilience
of the rule of law, which strikingly resembles Newton’s third law: For every action,
there is an equal and opposite reaction.

7.

The influence of international law and international bodies

Finally, it is important to address the post-war rapid expansion in the body of
internationally protected human rights which has introduced new dimensions to the
rule of law. It has become a normality for any modern state to be a ratifying member
of a number of treaties protecting civil, political and/or social rights. These treaties
establish certain normative standards which provide a yardstick for assessing the
quality of human rights protection in a particular country. Furthermore, the parallel
institutionalisation of the international treaties has led to the introduction of
mechanisms for the interpretation and enforcement of these standards. The symbiosis
between international normative standards and enforcement mechanisms have given
birth to new dynamics which can penetrate the realm of national law and influence
national legislation, jurisprudence and executive practice. These dynamics are
supercharged by the possibility of individual or collective complaints by citizens which
allows them to step up to the international supervisory bodies for remedying deficient
legislation and the lack of an appropriate judicial response at the national level.
In the area of social rights, the European Social Charter and the International
Covenant on Social Economic and Cultural Rights are two central frameworks which
have opened the possibility for a (collective) complaint procedure by individuals or by
recognized organizations and interest groups under the respective optional
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protocols.98 This enables the responsible supervisory bodies to examine the
conformity of national measures with the standards established in the treaties. The
decisions of these bodies are considered to be non-binding, in the strict sense of the
word. However, the practice has shown that such decisions can influence the manner
in which the trias politica draft, control and apply legal rules that have a negative
impact on protected social rights.99
Furthermore, the meltdown of the classical distinction between first-generation
civil and political rights and second-generation social, cultural and economic rights
has paved the way for a modern approach to human rights as indivisible rights.100 This
is reflected in a growing influence of typically first-generation human rights
frameworks in the field of social security. A notable example here is the European
Convention on Human Rights which enjoys a special status in international law due to
the binding nature of its normative standards and of the decisions of the supervisory
body, the European Court of Human Rights. In the course of the decades, a number of
state measures affecting social rights have been challenged under the individual
complaint procedure based on the provisions of the ECHR.101 In some of these cases,
the challenged state measures were declared by the ECtHR for incompatible with the
established standards of human rights protection. A binding judgment of the Court
outweighs the non-binding decisions and declarations of the bodies overseeing the
application of international social rights, which is also translated in a higher pressure
on state authorities to remedy measures in violation of human rights.
The extent to which a particular legal order is susceptible to external pressure by
international human rights frameworks remains dependent on the legal tradition of
the country in question. Countries which have established strong standards of
protection under their national constitution are arguably less affected by these
international developments. However, other countries – such as the Netherlands, have
opened their doors wide for (binding) international human rights standards, which
are ascribed greater importance than the human rights enshrined in the national
constitution. However, it remains true for all countries that they can no longer close
their eyes to the human rights expansion under international law and the role of
European and international judicial and semi-judicial bodies which can influence the
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power relationships in the trias politica and empower citizens to take the matter
outside of the confined boundaries of a particular legal order.

V.

Conclusion

The description of the origins and manifestations of the repressive welfare state
reveals a multitude of contradictory forces which shape our understanding of the role
of the state in redistributive matters and poor relief. When the poor laws introduced
the first state-run social assistance schemes in Europe, poor relief was still conceived
in its ancient light as an act of mercy. Citizens who were dependent on state assistance
were stripped out of their citizenship rights and exposed to degrading treatment in
workhouses. The divide between deserving and undeserving poor had the joint
purposes of stigmatisation and rendering dependence on public support less
attractive. The idea that poor people have a right to social assistance was sparked by
the intellectual forces driving the Enlightenment and it culminated in the decennia
after WWII when social rights were symbolically included in the citizenship package
by T.H. Marshall and more fundamentally proliferated in a variety of national and
international human rights frameworks by their respective legislators and judicial
bodies.
Following decennia of expansion, the direction of the wind changed and Western
welfare states entered a stage of retrenchment in the 1980s. This retrenchment
corresponds to a shift in the role of the state as an active caregiver towards a more
limited conception of public support revolving around the principles of social
activation: Individual responsibility and self-reliance. In its current implementation,
which predominantly focuses on the use of negative incentives, the described shift is
shaking the foundations of the welfare state by questioning the rights-based approach
to social security and social assistance. The adopted measures of welfare conditionality
have repressive features because they combine elements of social control with coercive
legislation that puts limits on individual rights and freedoms. As further illustrated in
this book, the repressive trend is present in all three pillars supporting welfare
conditionality: Conditions, sanctions and control. This trend, which to a considerable
extent is driven by populist sentiments, raises concerns over the protection of human
rights of vulnerable groups of citizens and furthermore has a negative impact on the
effective exercise of the right to social security and social assistance. By neglecting the
basic rights of beneficiaries, the repressive welfare state reinforces existing stigmas
and threatens to reintroduce the old divide deserving vs. undeserving citizens.
Such repressive tendencies which may be found in national legislation, however,
do not necessarily confirm the existence of a repressive welfare state. Modern welfare
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states are also liberal democracies which are guided by higher principles that aim to
uphold the rule of law, such as the social state principle, the separation of powers and
the system of checks and balances. These principles live in a tight symbiosis by
mutually reinforcing each other. In theory, the outcome of their interplay should have
a balancing and mitigating function in the welfare state. If functioning properly, this
interaction is expected to polish off the repressive edges of contemporary welfare
policy. In other words, the repressive welfare state is incompatible with a liberal
democracy where mechanisms supporting the rule of law fulfil their fundamental
function.
Due to its crucial importance and the lack of possibility to examine all
interactions in the trias politica, the restorative function of court interventions in
relation to repressive legislation has been chosen as a cornerstone for the present
research. The extent to which courts can scrutinise repressive legal acts of the
legislative, however strongly depends on the particular legal tradition of a country.
The assumption is that national judges are better equipped with the means for such
interventions in states under the constitutional model which assumes the supremacy
of higher constitutional principles such as the protection of human rights and which
allows courts to invalidate conflicting legislation. In countries governed by the
parliamentary model, on the other hand, acts adopted by the omnipotent parliament
cannot be affected due to their potential incompatibility with human rights standards.
However, non-binding declarations of incompatibility could still exert pressure on the
government and the legislator and prompt them to repeal the legislation in question.
Ultimately, the resilience of the rule of law requires a more flexible
understanding of the role of judicial interventions in the sensitive area of social policy.
While courts are generally expected to proceed with restraint, repressive legislation
and state practice may require a more active role of the national judge which leans
towards judicial activism. The graver the interference with the higher legal principles
is, the harsher the judicial response is expected to be. This is the presumed restorative
function of the rule of law in the repressive welfare state, which lies at the heart of the
present research.
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